Salt Lake City v. Peggy Allred, aka Peggy Lovejoy, aka Thelma Allred : Petition For Rehearing by unknown
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1968
Salt Lake City v. Peggy Allred, aka Peggy Lovejoy,
aka Thelma Allred : Petition For Rehearing
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.Hatch & McRae; Attorneys for Defendant-Appellant
This Petition for Rehearing is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah
Supreme Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.
Recommended Citation
Petition for Rehearing, Salt Lake City v. Allred, No. 10752 (1968).
https://digitalcommons.law.byu.edu/uofu_sc2/3912
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
SALT LAKE CITY, a municipal 
corporation, 
Plaintiff and Respondent, 
v. 
Case No. 
PEGGY ALLRED, aka PEGGY 10732 
LOVEJOY, aka THELMA ALLRED, 
Defendant and Appellant. 
PETITION FOR REHEARING 
HOMER HOLMGREN 
Salt Lake City Attorney 
HATCH & McRAE 
Attorneys for Defendant.-
Appellant 
707 Boston Building 
Salt Lake City, Utah 84111 
. ,: 
JACK L. CRELLIN L I 
Assistant Salt Lake City Attorne~ 
DONL.BYBEE 
LED ., 
Assistant Salt Lake City Prosecutor ;=-EB 2 3 1968 
414 City and County Building 
Salt Lake City, Utah 84111 -··-·c:; ... 1t, -s~;;;;;Cou,+, uw. 
Attorneys for Plaintiff-Respondent 
INDEX 
Petition for rehearing 
Brief in support of petition 
Statement of facts _______ _ 
Argument 
Point I: The petition for rehearing was prematurely granted, 
without opportunity for appellant to answer said petition 
as contemplated by 76(e) (2), Utah Rules of Civil Pro-
cedure 1953, the petition having been granted while ap-
pellant was compiling an answering brief and while 
appellant still had eight days of her answering time re-
Pa gt 
1 
4 
4 
maining, under the above rule. ------------------------- ___________________ 6 
Point II: The City's petition and/or its brief in support 
thereof for rehearing sets up no ground for rehearing, 
merely asking that the Court reconsider matters con-
sidered on the original hearing. _____ -------------------------------------- 7 
Point III: The record indicates that Justice Callister did 
not affirmatively disqualify himself, but was announced 
by the Chief Justice as being "out of state" when the 
matter came on for rehearing. -------------------------------------------- 8 
Point IV. The majority opinion disposes of the constitutional 
vagueness and ambiguity point which was expressly 
reserved by the original majority opinion by attempting 
to preserve one phrase of a subsection of an ordinance 
with one citation, "see Chief Justice Crockett's concur-
ing opinion in Jones v. Logan City, 19 Utah 2d 169, 428 
P.2d 160. 
That opinion is a dissent and it is expressly against, 
the majority of the Court, notwithstanding Justice 
Crockett's use of the same citation in his disssent in the 
opinion on the first hearing of the case where it was also 
referred to as a a concurring opinion. __________________ _________________ 9 
Point V: The rehearing of this case with a new District 
Judge replacing one of the original hearers, without 
notice of any kind to counsel, was against the spirit and 
INDEX 
import of rehearings and the great majority of law 
with respect thereto, see Cordner v. Cordner, 64 P.2d 828, 
and cases cited therein. __________ ____________ ___ __ __ _ __________________ 12 
Point VI: Appellant's Point III remains entirely undisposed 
of and undiscussed. --------------------------------------------------------- ______ 14 
Point VII: The matter, if reheard, should have been reheard 
by the same Court or such portion thereof as was still 
sitting and not disqualified. ____________ ------------------------------------ 14 
Summary ______________ ----------------------------------------------------------------------------- 15 
CASES CITED 
Cordner v. Cordner, 91 Utah 474, 64 P.2d 828- __________ 3, 5, 7, 8, 12 
Cummings v. Nelson, 42 Utah 157, 129 P. 619____________________________ 8 
Ducheneau v. House, 4 Utah 483, 11 P. 619________________________________ 8 
Jones v. House and Ransacker v. Same, 4 Utah 484, 11 P. 619__ 8 
Jones v. Logan City, 19 Utah 2d 169, 428 P.2d 160 ____________ 2, 5, 6, 9 
Re Thompson's Estate, 27 Utah 17, 269 P. 103 ------·--- ____________ 12 
State v . .Musser, 118 Utah 537, 223 P.2d 193 ____________________________ 10 
Wendelboe v. Jacobson, et al., 10 Utah 2d 344, 353 P.2d 178______ 7 
Woodbury v. Dorman, 15 Minn. 341 (Gil 27 4) _______________________ 13 
TEXTS 
McQuillin Municipal Corporations, 3rd Ed., Vol. 6, p. 155 ________ 10 
STATEUTES AND ORDINANCES 
Utah Rules of Civil Procedure: 
76(e) (2) _ ____ __ _ __ __ _ _ _ _ _____________________________ 2, 5, G 
76 ( e) (2) and ( 3) __ _ ___________________ __ _ _ _____________________ ____________ _ 5 
Utah Code Annotated 1953, 10-8-41 --------------------------- 5 
Revised Ordinances of Salt Lake City 1965, 31-2-1 9 
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
SALT LAKI·~ Clrl'Y, a municipal 
corporation, 
Plaintiff a11d Re:;pondent, 
v. 
PEGGY ALLRED, aka PEGGY 
LOYE.JOY, aka THELMA ALLRED, 
Defendant and Appellant. 
PBTI'l'ION :F'OR Rl~HEARING 
Case No. 
10752 
Th<' aPJwllant, PPgg·'· Alln•d, 1°('1,qwetfull~- ]wtitions 
tlH· Comt for a n·liparing in thP ahon-- aetion on tlw hasis 
tltat tltP rnajorit~- opinion of th(• Court fil~·<l FPhrnary 9, 
] !)(iS, i~ inYalid for tlH• foll<rwing n·a~on:s: 
2 
I. TlH' pdition for rP}waring ·was prPmatnrPly 
grant0d, without opportnnity for appellant to ans .. wer 
said iwtition as eonternplated b~· Iii(<•) (2), Utah RnlPs 
of Civil Procedure 1953, the petition having been granted 
,,·hile appdlant was compiling an answering brid' and 
whil<> app<>llant still had eight da~·s of 1H'r answering 
time remaining, under the abov(' rnle. 
:2. rl'he City's petition and/or its brief in support 
thPrPof for relwaring sets up no gronnd for r<>hearing, 
merc->ly asking that the Court reconsider matters con-
sidered on the original hearing. 
8. Tlw n•cord indicates that .J nstice Callister did 
not affirmatively disqualify himself, but was announced 
by the Chief .J ustiee as lwing "ont of state" when the 
mattPr came on for rehearing. 
4. The majority opinion disposes of the constitu-
tional vagueness and ambiguity point which was ex-
pressly reserved by the original majority opinion by 
attempting to preserve one phrase of a subsection of an 
ordinance with one citation, "Sre Chief Justice Crockett'~ 
concitrn"ng opinion in .Jonr's 1'. Logan City, 19 Utah 2d 
169, 428 P.2d 160." 
That opinion is a dissent and it is expressly against 
the majority of the Court, notwithstanding Justice Crock-
dt's nse of the same citation in his dissent in the opinion 
on tlH' first }waring of thP casP wh«re it was also referred 
to as a co11c11rri119 opinion. 
3 
3. The n•hl·aring ol'. this ease ~with a new District 
,J ndgt> rPpiaci11g on<:' of tlw original hearers, without 
noticP of any kind to connst'1, \ms against the spirit and 
import of rehearings and tht> great majority of law with 
respect thereto, see Cordner c. Cord 11er, 91 Utah -±74, 6.+ 
P.2d 828, and eases cited therein. 
G. Appellant's Point III remains Pntirt'ly undisposed 
of and undiscussed. 
7. The matter, if reheard, should have lwen reheard 
by the same Court or such portion thereof as was still 
sitting and not disqualified. 
Respectfully submitted, 
HA 'TCH & McRAE 
